THE LPA
ANATOMISED
SECOND EDITION

A practical guide to negotiating private fund terms to
create GP/LP alignment of interests

Edited by

Nigel van Zyl and Edward Lee, Proskauer

THE LPA
ANATOMISED
SECOND EDITION

A practical guide to negotiating private fund terms to
create GP/LP alignment of interests

Edited by

Nigel van Zyl, Proskauer Rose LLP

Published in February 2018 by
PEI
7th Floor
100 Wood Street
London EC2V 7AN
United Kingdom
Telephone: +44 (0)20 7566 5444
www.peimedia.com
© 2018 PEI
ISBN: 978-1-911316-09-1

This publication is not included in the CLA License so you must not copy any portion of it
without the permission of the publisher.
All rights reserved. No parts of this publication may be reproduced, stored in a retrieval
system or transmitted in any form or by any means including electronic, mechanical, photo
copy, recording or otherwise, without written permission of the publisher.

Disclaimer: This publication contains general information only and the contributors are
not, by means of this publication, rendering accounting, business, financial, investment,
legal, tax, or other professional advice or services. This publication is not a substitute for
such professional advice or services, nor should it be used as a basis for any decision or
action that may affect your business. Before making any decision or taking any action that
may affect your business, you should consult a qualified professional advisor. Neither the
contributors, their firms, its affiliates, nor related entities shall be responsible for any loss
sustained by any person who relies on this publication.
The views and opinions expressed in the book are solely those of the authors and need not
reflect those of their employing institutions.
Although every reasonable effort has been made to ensure the accuracy of this publication,
the publisher accepts no responsibility for any errors or omissions within this publication
or for any expense or other loss alleged to have arisen in any way in connection with a
reader’s use of this publication.

Managing Editor: Helen Lewer
Production Editor: John Eley
Printed in the UK by: Hobbs the Printers (www.hobbs.uk.com)

Contents

About the editors		

ix

About Proskauer		

xi

Introduction

xiii

By Nigel van Zyl and Edward Lee, Proskauer


SECTION 1: Fundamental issues and trends in term negotiation

1

1 Aligning GP and LP interests in the LPA: New cycle, new challenges

3

By Adam Turtle, Rede Partners LLP and Emma Cleveland,
Cleveland & Co Associates
Introduction3
LP landscape: implications for alignment
4
Generating alignment 
6
When alignment fails
11
Seeking alignment outside traditional fund structures
12
Conclusion13

2 Rewarding true value creation in private equity:
Implications for LPA economic terms

15

By Luba Nikulina, Willis Towers Watson
Introduction15
Identifying the effect of beta
15
Identifying the effect of leverage
16
An ex-post example 
16
An ex ante example 
17
Implications for LPA economic terms 
19
Looking forward 
20
Leverage in the LPA
20
Conclusion21

3 LPAs: A regional comparison
By David Tegeler, Nigel van Zyl and Lynn Chan, Proskauer
Key differences
Commercial and economic terms
Influence of different tax regimes
Choice of law 
Different approaches to drafting 
iii

23
23
24
28
28
30

The LPA Anatomised

4 Case study.
Facilitating consensus: How to handle a challenging LPA negotiation 33
By Robin A. Painter and Matthew McBride, Proskauer
Introduction33
Background33
The challenge: special terms for lead investors
33
Negotiating a request for a fundamental change to economic terms
35
Achieving a first close 
37


5 Structuring and negotiating separately managed accounts

39

By Stephanie W. Berdik, Kirkland & Ellis LLP, and Edward Lee, Proskauer
Introduction to separately managed accounts
39
Legal structures
39
Types of SMA investors
41
Why separate accounts?
41
Establishing a separately managed account 
44
Conflicts of interest, and legal and regulatory considerations
48
Conclusion51


6 ILPA’s LPA simplification initiative
By Christopher Hayes, Institutional Limited Partners Association
Rationale for LPA simplification
LPA Simplification Initiative Process
Next phase
End goal


7 ILPA and other influences on LPA terms
By Tarek Mardini and Amos Veith, P+P PÖllath + Partners
Evolution of the ILPA Principles
ILPA 2.0: Impact on negotiating fund agreements
Assessment and future outlook


8 Renegotiating LPA terms

By Nigel van Zyl, Proskauer
Renegotiations: GP initiative
Renegotiations: disruptive/unplanned events
Renegotiation: initiative of investors

53
53
54
55
56

57
58
60
74

79
79
86
88



9 The role of litigation and regulation in the evolution of private
fund partnership agreements
By Timothy W. Mungovan, Joshua Newville, Michael Suppappola
and John Verwey, Proskauer
Dodd-Frank: The dawn of a new era
Litigation considerations — conflicts of interest
Examples of recent SEC enforcement actions
LPAs and fund offering documents: Going forward 

iv

91
91
92
92
95

Contents

10 The realities of the LPA

101

By Alan Ross, Aztec Group
Introduction101
Reporting to LPs
101
Equalisation interest
104
Defaulting investors
105
Excused investors and unintended consequences
107


SECTION 2: The LPA terms deconstructed

109

11 Structure and composition terms of the limited partnership

111

By Stephen Sims and Greg Norman, Skadden, Arps, Slate,
Meagher & Flom (UK) LLP
Terms and extensions
111
Admission of subsequent investors and equalisation
112
Debts and liabilities
113
No LP Participation 
114
Principal place of business 
115
Purpose115
Meetings115
Termination116
AIVs117
Powers of Attorney 
117
Appointment of auditors 
117
Parallel funds 
118
Voting 
118
Variation 
119
Side letters 
120
Governing law and sovereign immunity 
120
GP commitment 
121

12 Fund mechanics: Operation and management terms

125

By Ed Hall, Goodwin
Responsibility of the GP 
125
Appointment of manager, advisers and delegation
126
Powers126
Transfer of LP interests 
128
Default129
Excuse130
Drawdowns and recycling 
131
Co-investment132
Expenses and costs 
133

v

The LPA Anatomised

13 Economic provisions

135

By Howard Beber, Scott Jones and Andrew Shore, Proskauer
Distributions135
Preferred return 
137
Escrow and clawback
138
Transaction fees
139
Management fees
141

14 Investment restrictions and policy

145

By Ed Hall, Goodwin

15 Investor protection provisions
By Malcolm B. Nicholls and Kate Simpson, Proskauer
Removal of the GP 
Change of control 
Key-person provisions 
No-fault suspension
Most favoured nations (MFN)
Escrow and clawback
Limited liability 
Conflicts of interest 


16 The Advisory Committee

147
147
149
151
152
153
154
154
155

157

By David Jones, Proskauer
Introduction157
Composition of the LPAC
158
Role of the LPAC
159
Corporate governance 
160
LPs limited liability status 
161
Exclusion of liability/indemnification of LPAC members
165


17 Exculpation and indemnification provisions

167

By Matthew Huggett, Nick Williams and Dominic von Wulffen,
Allen & Overy LLP
Legal framework
167
Exculpation170
Indemnification173
Extending exculpation/indemnification to third parties
175


18 Tax-related provisions of the LPA
By Catherine Sear, Mary Kuusisto and Marguerite Lombardo, Proskauer
Tax-structuring principles 
Allocation and distribution provisions 
Tax credits/withholding tax provisions
Tax-related undertakings: US effectively connected income (ECI)
Tax-related undertakings: unrelated business taxable income (UBTI)
Tax-related undertakings: Non-US tax structuring 
vi

177
177
179
183
184
187
188

Contents

Provision of tax information by investors 
Provision of tax information by fund sponsors 
VAT provisions 
Transfer provisions — US ‘publicly traded partnership’ rules 


19 Key provisions for ERISA investors

189
190
191
192

195

By Ira G. Bogner and Adam W. Scoll, Proskauer
Introduction195
Avoiding ‘plan assets’ status
196
First call procedures
198
Capital call excuse provision 
199
Withdrawal rights 
200
Distributions in kind 
201
Disclosure of information and confidentiality 
201
Protection of ERISA-related investors
202


20 The subscription agreement

203

By Kate Simpson and Edward Lee, Proskauer
Typical terms
203
Common investor concerns
205
Conclusion205

About PEI

vii

207

About the editors

Nigel van Zyl is a partner and head of Proskauer’s European Private Funds Group. He
specialises in advising asset managers, institutional investors and investment advisors
across the full spectrum of private investment fund matters. Praised for his keen business
sense and practical approach, Nigel advises leading international fund managers on
all aspects of their private investment fund business, including the formation, raising,
maintenance and ongoing operation and compliance of their investment funds. He also
advises on internal governance, compliance and organisation, carried interest and coinvestment arrangements, spinouts, reorganisations and restructurings.
Nigel represents institutional investors, including funds of funds, sovereign wealth funds,
and global asset managers, with respect to their investments into private equity and other
alternative asset funds. He also advises buyers and sellers of secondary fund interests and
the structures used for these transactions, including synthetic secondary and co-investment
structures, and fund restructurings and liquidity solutions.
Edward Lee is a partner in Proskauer’s Private Funds Group. Edward advises international
fund managers, from first-time funds to market leaders, on the formation of a broad range
of funds, including private equity, infrastructure, real estate, venture capital, secondary
and hedge funds. He also advises on co-investments (including direct co-investments) and
buyers and sellers in secondary transactions. In addition, Edward works on various related
issues, including single investor vehicles, carried interest arrangements, limited liability
partnership agreements and ongoing fund administrative issues.

ix

About Proskauer

Proskauer’s Private Funds Group offers a complete package of services to private
investment funds and institutional investors globally. With a team including specialists in
tax, ERISA, regulation, employment, litigation and risk management, we understand the
business objectives and dynamics of fund sponsors, limited partners and the private fund
business as a whole.
We advise across the asset class on the full range of matters, going beyond fund
formations, fundraisings and secondaries, and acting as true business partners with our
clients. We counsel general partners on internal governance, compliance and organisation,
carried interest and co-investment arrangements, spinouts, reorganisations and fund
restructurings. We also represent a range of institutional investors on their alternative
investment programmes.
We have particular expertise with the complexities involved in structuring and negotiating
secondary transactions and fund restructurings, and advise a significant segment of the
secondary market. We have experience acquiring and selling portfolios of partnership
interests, including some of the largest bulk sales of interests in securities on the secondary
market.

xi

Introduction

A limited partnership agreement (LPA) is the legal foundation upon which the 10- to 15year investment relationship between general partners (GPs) and limited partners (LPs) in
the private investment funds industry is based. A well-crafted LPA regulates, with clarity,
key fund terms, and the legal and economic relationship between GPs and LPs. This helps
to foster meaningful long-term partnerships, create an alignment of interests and avoid
conflicts, disputes and possible regulatory censure. There is a broad consensus among
all industry participants that the relationship and the alignment of interests between
GPs and LPs is fundamental to the success of the industry. As Invest Europe notes in its
Professional Standards Handbook:
“…the nature of the longer-term partnership formed through negotiations between
GPs and LPs is fundamental to how the industry operates and is what sets it apart from
other asset classes.”
Drafting and negotiating a document that caters clearly for all eventualities in such a longterm relationship is a challenge that private investment funds lawyers must consider and
grapple with on a daily basis as they advise their clients, whether GPs or LPs, on raising or
investing in private investment funds.
The first edition of The LPA Anatomised was published in 2012, at a time when the fall out
from the global financial crisis was still impacting the industry; there was a contraction
in the amount of capital being raised for private investment funds, and fundraisings
were taking longer and were more challenging. LPs used this environment to reassess
key terms in LPAs and consider whether these terms actually facilitated an alignment of
interest between them, their fellow LPs and the GP. The relationship between LPs and GPs
is often, unhelpfully, described at any time to a point on the arc of a pendulum and in
2012 the ‘pendulum’ had clearly swung in favour of LPs. Now, in 2017–18, fundraising is at
an all-time high, funds are being raised quickly and are often oversubscribed as investors
scramble to meet accelerated timetables and get allocations to the in-demand funds. For
those in-demand GPs, the ‘pendulum’ has clearly swung back in their favour, which leads
to a more general market shift in favour of the GPs.
Our industry is defined and succeeds because of its willingness to innovate, and the
ambition, intelligence and drive of the people who lead and participate in it. GPs
and LPs are continually searching for new ways to achieve greater returns and deliver
xiii
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outperformance to their stakeholders, exploiting opportunities as they arise. LPAs need
to be structured and drafted to facilitate, and not hinder, this innovation while ensuring
that the key principles of alignment, accountability and transparency are maintained.
Finding the right combination of flexibility for the GPs, and certainty for the LPs, is
therefore vital.
It would be remiss of us not to note the impact and influence that regulation and
regulators have had on the industry in recent years and specifically on the terms of LPAs.
Of particular note are the changes being made to LPAs as a result of various enforcement
actions taken by the US Securities and Exchange Commission (SEC). These actions are
not only relevant to GPs based in the US but GPs globally, given the volume of capital
available from US investors and because there is greater awareness among institutional
investors of the issues flagged by the SEC. The SEC has censured a number of GPs for
falling short on transparency and disclosure — often referring to the provisions in LPAs as
lacking clarity — and the industry has responded accordingly by seeking to address these
points more clearly in LPAs.
The European Union’s Alternative Investment Fund Managers Directive (AIFMD) has also
had an impact on the content in LPAs but in comparison to the SEC it is less certain that
the AIFMD has been helpful in creating and facilitating an alignment of interest between
GPs and LPs.
In Europe we are also starting to see the impact of Brexit on fund structures and LPA
terms. While the details of any future agreement between the UK and the European
Union remain unclear, some GPs are already taking steps to ensure their funds will
continue to be regarded as EU alternative investment funds (AIFs) for AIFMD purposes
after March 2019 whatever deal is agreed, particularly where they have LPs that require,
or prefer, funds to be EU AIFs. Luxembourg, with its special limited partnership (or SCSp),
is becoming a particular focus for such GPs as a result. Other GPs are holding fire on
structural changes and instead are looking to include more flexibility in the LPA to permit
post-closing adjustments. LPs may well be sympathetic to the reasons for the inclusion of
this additional flexibility, provided suitable protections are built in. These provisions often
look similar to those that were added at the time AIFMD was coming into force, including,
for example, giving GPs the ability to form parallel funds even after final closing so that
LPs can be placed into a newly formed vehicle that qualifies as an EU AIF once the postMarch 2019 environment becomes clearer.
Outside legal and regulatory changes, industry bodies such as the Institutional Limited
Partners Association (ILPA) continue to promote principles and standards that their
members would like the GPs they invest with to adhere to, and are seeking to standardise
certain key provisions in LPAs and ancillary documents with the stated objective of
streamlining the fundraising process. To this extent, ILPA recently published a model
subscription agreement. In giving LPs a starting point for discussions, organisations such
as ILPA and the principles they promote have had, and continue to have, an influence
on the key terms in LPAs that regulate economics, governance, investor protections, and
reporting and transparency with the objective of creating and maintaining an alignment
of interest between GPs and LPs.
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Introduction

This second edition of The LPA Anatomised features the insight and views of leading
legal practitioners and industry experts on how an alignment of interests between GPs
and LPs is created, how the long-term relationship between them is fostered through
the LPA and how recent regulation, regulatory censure and litigation have influenced LPA
terms.
Private fund formation lawyers provide their insights into and analysis of all the main
terms in private equity fund LPAs, detailing their specific purpose and pinpointing key
issues that GPs and LPs care about when negotiating and agreeing these terms. This
unique publication also considers why there are differences in terms between funds
located across regions and provides practical suggestions on how operative provisions
should be drafted from those who have the task of implementing the LPA terms in
practice.
The publication has been meticulously crafted to feature meaningful insight, guidance
and views on key LPA terms, how and why they are negotiated and how and why they
evolve in response to internal and external influences. It also serves as a practical guide
to those in the industry who make decisions on or advise on fund terms and those who
draft and negotiate LPAs.
We would like to thank all the distinguished authors who, in spite of busy professional
schedules, have contributed their detailed and thought-provoking chapters and analyses.
Nigel van Zyl and Edward Lee
Proskauer
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